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HE COMPTROLLER GENERAL

A

DECISION OF THE UNITED S3TATKS
WASHINGTGOGN, D.C. 2O0S5ap
FLe;  DB-190632 OATE: Eepterber 11, 1979

MATTER OF: General Electric Company--Reconsiderxation

DIGEST:

1. As reduest for reconsidération does

not demonstrate errors of law in prior

_decxsion, declsxon is affirmed.

Lt ] ) !' ‘

2. Where zgguest@for rgconsxderaﬁion does

not demonstrate errors of 1aw“in prior

decisioanGAo Tdecides’ matter thhout

requestlngsreport from? contractlng agency.

Also, re uest:;or conference in connection

w1th ‘request for reconsideration will be

granted ‘'only where, unlike present case,

matter cannot be promptly resclved without

co?fexence.

‘i .

By letter dated August 20,91979, the General Elec-
Lclchompany (GE] requested reconsideratx n of cur
decision 'in the matter of Computer Sciences Corporation,
B-190632, August 9, 1979. GE alleges errors nf law in

the deci ion.

o 'I'his gﬁr’ﬁ%nimﬁd L
procurement. GE*'Computer§Sc1encese
and.Other companles Holdy ltJH}eZAwarégE?hedu 3
gontrdgts (M?bC'%J)&fdéﬁ!ﬁﬁ?’GeneraFQSerVices Admin-

. strat oen's GSA's)dTeleprocessingyservices Program.
In 1977, GE w§§ _sélected;tofreceiVeNar’ ordergunderz,
its: flscal cyear (FY) {1978%MASCHIOL thepwork 1@&8&&96

in tHis procutementf%in Comﬁﬁ%erWScieﬁCes corporation,
57 COmp. Gen. 6§27 (1978), ,18-2 CPD ‘85, we sustained

a protest by ‘cse concernlng this selectlon\and,recom-
mended essentially that GSA either make an“award to CSC
or-reopen negotiations. GSA chose to reopen negotiations.
CSC then filed another protest. CSC argued ‘that it was
improper for GSA, in the reopening of negotiations, to
evaluate the incumbent contractor's (GE's) FY 1978 MASC
with CSC's and the other co:petitors' FY 1979 MASC's.
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our August 9, 1979, decision sustained CSC's second pro-

test and recommended that in conné€ction with the recpanring

of negot1atlons-— " .
:‘ ‘ f' . 9 % 35

Ay 5.8, -
ﬁ;“%,m Gq£§31m1 1ts c$§iuation fo%each
of} the;‘nvolved?gontractoqggm(including
PE&;)&?Y¢1979 MAbC's, -And’make ‘its selec-
tion' on that"” basxs.fo deemed necessary
to 1mp]emen; cur recommendation, the
negotiatléﬁs“mhy ba’, rnopened. In the
-e"ent ‘GE is selected * GSA should ccentinua
£h'the existlng“order rather chan

iesuing a new order based on GE's FY

4A1979 MASC. o
%3 ‘he mainterguméﬁ%*advanégd iéggp sWrequest fg%
reconsideraticnyin volves 4] atgGE perceivesgasaaqg;ncon-
eistencf%fﬁ?bur recommend TiBAL | The, faghester‘hotes
thatfiwe~ recommended“that?GSAQconduc *i¥s evalGatién
on théﬁ?asis of all vcndors'NrY 1979vMAbC'3EandRhlso
thetiih“the eveht GE :1S seléﬁted, 353 continue with
them%ﬁisting order based on’t?'s FY .1978 MASC. GE
further notes that the MASC price reduction provision
s(section D. 19) refers to acrual sales, nct tu offers

of sale. "

e

»‘,::; X ‘ ] :s,';- .‘,__.- B 5y - ﬁ-"f

ﬁ??" ‘? i GE¢ e “.;under‘ouczre%gmmenda—
tion 7l thw *s bstantag} price
reductiony =1ts thouﬁ“hév1ngato ke

”é%n"erdéhfwhetherakhls reductxon wﬁml everibedone

eff?‘tlvelas‘to e: vernment users’QSane“ouﬁﬁgg
recomﬂEndat'on Pstated Sthats 1£VGE {sh sel'ectea based on
itgiFYN1979% MASC 'G5A 'sRould cont1nue»w1th the:exlstlng
FY’ 1978 ordegﬁJ The? requester“bont ends’ essentlally ‘that
under” oevirecommendatlon,QQSA :is faced with’ a*dilemma.
1f GSA accepts an offer’ based’on GE's FY 1979 MASC, it
will nolbe acti1g in ‘accdrdance with our racomméndation
that it continue with- the FY :1978 order in the event GE
is selected. On the Gther hano, if GSA proposes to hold
GE, 1f selected, to the existing FY 1978 order, GE will
thereby be exempted from the effect of the price reduc-
tion clause in its-FY 1979 MASC, and will be free to
offer whatever price reduction it chooses in the
recompetition in this procurement.
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In our”vﬁﬁ%,seﬂ g??ontentxgns;do,not*ﬂemonstrate

any. érrors*ﬁf Vawim' 'outy §h$1$10anGElmakes “HoYshowing
thqgg?ur decision was’id%Errogkinisustaining ng&
protest. . Ratheri%the reqtﬂsterﬂs;argumen* amounts to
speculatzon”%hatu SATwillfnoe"be ablelito: properly -
implenent ‘ourdecisionVs recommendatxon. As pointed
‘out ‘in our AugustyB*aecistﬁ, “the’ details of implementa-
tion‘'of a recommendationffor corrective action-.are left
to the sound judgmentﬁhnd discretion of the contracting
agency. GE's: hypothesls ‘that GSA will be unable to
implement cur’ ‘recommendation is based essentially on GE's
failure to read our dec151on as a whnle, -

[ - ¥

-
g L,

mInitﬁJﬁhyﬁalt is necessaryﬂtOsconsiderﬂthe,efégﬁi,

undet SUY, recommendatlo “*bf%a GE 'FY 1979”price**'”“
wvhich reduces its prices Fazslavel below théﬁpricesxof
'its FY.i1978 order. In’ thisﬁlﬁégard, ourﬂrecommendatxon
that GSA! evaluate th contrac ors' FYr19§HqMASC's and hold
GE, ifiselected;iitoNis ry 1978rorder retitesiback £o the
protestex'ﬁ?éugge§rlon that thls evaluqtlon and selectlon
method”ﬁouldﬁbe 3 proorlate and to 7GE's argument (page 9

of our, Aﬁgﬁgt 9. decisicn) 'that ; "* *.* it would be unreason-

able andaunfalr forLGSA to“have .equired GE to compete

in a reopenzng of negotlations onsthe basis of its FY 1579
i# MASC yet to’ holﬂ GE Jif selected)’to the prices in its
" existing FYh197U\order " OQur response, in part (page 10

of our August 9 deczslon), was that——

"Ir jswér gﬁew*‘t GEﬁr% .‘ar?o rcauses to"c.ornplein
of & remedial procedurei?hﬁ?ﬁ}gives ‘it the
oﬁporrunity to retalnghn”brder its received
improperly” in thE*firstﬁplaééf‘ﬁgaever, we
see- no reason why ! thls~remed1alﬁprocedure
shbuld glve GE, the beneficiary ‘of an
improper aWard, a ‘further windfall in the
form of h gher 1979 contract prices in the
event it is salected in the reopening of

negotlatlons. (Empha31s supplied.)

0 In this llght, we ‘see no dlfflculty in GSA's, coplng
with this alternatlve. If GE offers .a FY 1979 price below
the¥price '¢f its exlstlng FY 1978 "'ordér, GSA in our view
could properly accept the FY 1979 price and issue an order
on that basis. Such action would be consistent with the
requirement that, to the extent possible, all offerors be
afforded an opportunity to compete on an equal basis (the
FY 19790 MrCC'c) and would also be consis*ent with our

et bt e s
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,mh iﬁ%( 5 Beon gl skl
degfgion 's v1e£§thatwthe remedlgl ﬁ?ooedurewshould not
resultqin GE”Bbtaining~a ‘higher pricé”than its existing
order.’ ﬁe‘note ‘that:'azsimilar remedial procedure was
inVﬂlved ianonegweﬁl Information Systems, Inc., 56 Comp.
Gen.", 5055n506 =507 (1977), 77-1 CPD 256, which we cited
in ourﬁAugust 9 decision. :

b -r&@ﬁ%ﬁﬁ% vws““”“% . fi?fi"E‘ﬁ
“"MTheksecond;alternatﬁ“eﬂwhich must’begconsidered

It hefet ety cﬁhﬁycﬂ EY, 1973rpr1ce TedUCtiongts: a

level'JuStﬁabove}the ‘pricestof ity FfﬂlQ?Q?brder.~ GE's

'ggwbulﬁ crea\e the samsﬁtype “of

inequality in the,competltlon
decisicn waSRin¢ ndedﬁﬁgz?Emedy
sitiation: 18 exempﬁmd@from ‘thegefrect. of’the przce
redﬁﬁtlon*cfeu§;§g ﬁits EY: 197 9¥MASCAS Again, we: £ail
-oosee LW this demonstratesierrors of“langn the
decision”“‘Assuming ‘for /the pPurposesgof: argument “Fhat
ourﬁ;ecommendatlon}must berinfgfbreted by .GSA 1n ‘the
manner*the%requnster States, thew ﬁ?@ﬁme‘GE desrribes

Infthat "GEgingthis

,,,;

'merely%llléstrateSuthat«it As’ not a{geys p0551b1e to

assure complete equeltty of comﬁ%tltlon in a~ rtopenlng
of'negotlatlons.; GE's 'contention ‘doés not sHow " that
the result it"posits fails to 'represent a greater
dégree of equallty of competition than the evaluation
procedure originally adopted by GSA and protested by

qm‘ﬁ:we bel@eveﬁGE 'S argum!en!tif"

agnxn basedﬁsoleiy ongthe. statement n our récommenda-
tionktRat. "In4the event GE i s} serected, GSA‘?HBE?;&;
co ue ﬁith the exlstingﬁoroer%father thanjiﬁgﬁlng
heworder ‘gfng QE&Q?MASG As;diScussed
sugra,;the“fﬁ?gﬁt of-thi ‘Statement .was to ASSurse that

GEyggthef beneficisryﬁofﬁan 1mproﬁ3%*award aiarnot.

55335?63 further” w1ndfall in ‘the"form. of higher 1979
gogtgact prices.‘sTherefore, we believe GSA.would be
wﬁgﬂuf4the intént"cf Sur recommendation if it condi-
tioﬁed%GE s partidipation”in the recompetltion on a

procedure whereby GSA would evaluate all vendors' FY
1979 MASC's and, in the event GE is successful at a 1979
price higher than its FY 1978 price, terminate the FY
19278 order and issue GE a new FY 1979 order at the same
prices as the FY 197¢ order.

GE also argues that it is untair to ask {c "% & *
to incur the tzme and expense to compete for an award
it cannot win." However, we see nothing in our recommen-
dation which prevents GE from "winning™ in a reopening
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of nagotistions'and there is, of course, no requirement
that GE participate in the recompetition.,

GE also asserts that:

r« .'" I A m

e raééér%ihangclearly définig%
theffrul'es)\to 'zapply EETthei* i *‘reu
selection-~has goneffar,iin’
direction in“creatiug serio
‘as to what those rules ‘are '
Thus,(the position takengpyégﬁp must
be viuwed as: arbitrary ‘and; capricious,
and‘agency actidn based’ tﬁereon must
beadeemed unlawful. M.<Steinthal & _Co.
v.&Seamans, 455 F.2d 1289,1298 (C.C.

VT

CirawI§7IS, Henry Spen & Co. Inc. v.
Laird, 354 F. Supp. 586, 588 (D.D.C.
197%):"

"l f: >0 - )

. GE does not explainmwhy the cited decisions sup-
port. itsﬁcontention anddweﬁere{unable to see how these i
cases--neitherﬁof whichﬁ&nvolved a riejotiated procure-
ment——are,relevan to theupresent matter‘ -
o talso maintains?, ;f“tﬁéﬁgg§f6us questfgns gg%%t
“How , the¢reopen1ndﬂ?&ﬁnegotiétﬁonsﬁhill bewaccomplished
mustﬁbe answered‘by our, OfficeE}nWEn; open forum" subject
to, input by, all. interestea vendors, prior;to GSA'sy pro-
ceeding wﬂth afreZseleéction jligfhls regardz ‘we notefthat
GSA! has not; requestedﬁ?econsideratton or. clarification
of curfdecision, and nojvendor beEsides GE his reqilested
reconsideration. Eln additlon, where, as *here, a request
for:; recdﬂ%xderation~fails to 'derionstrate errors of law in
a dec151on, we w1ll ‘decide ‘thHe matter without requesting
a reporqffrom theﬁcontracting agency. See Storage
Technology ‘Corporation--Reconsideration, 57 Comp. Gen. 395

(1978), 78-1 CPD 257.

S,
t’fn

. In this%?g%nection, GEIhas ‘also requested’a confer—
ence.q our Bid=Protest Procedures do - noL specxflcally
prOVide for the holding of conferences ‘on reguests for
recon51deratlon. »See 4 C.F.R. § 20.9(1979). : We believe
a conference should be granted in connection w1th a reguest
for reconsideration only where the matter cannut be resolved
without a conference. See Serv-Air, Inc.--Reconsideration,
58 Comp. Gen. 362, 372 (1979), 79-1 CPD 212. In our judg-
ment, this is not such a case. -




B-190632 ' . .6

In view of the foregoing, our decision of August 5,

1979, is affirmed.
/ 20@44»

Comp*roller ‘General
Deput
PUYY of the United States
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